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®*A banking corporation recently incorporated under the
laws of this State, having a capital stock of $385,000,00,
surplus of $10,000.00 and debentures ocutstanding in the
sum of §15,000,00, has constructed s bank bullding end
has installed in that building "bhullt-ip Priendly type
parble fixtures with four cages, bulilt on brick walls?
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costing $2,205.00. It has also ingtalled a vault door

at a cost of $600.00, Venitian blinds at a cost of

$71.20 end 2 Ncon sign at the entrance of the customers!
vault at a cost of $20,00. These itoms have been added

to the cost of tue building, making a total of $13,139.12,
at whick figurs the building is carried on the books of
the bank. Tiis bank has invested in movable fixtures a
sum equal to 16% of its capital and surplus.

*The bank has taken the position that the bdpuilt-in marble
fixtures above mentioned having been constructoed on brick
valls, constitute a part of the building and, therefore,
arc not fixtures within the purview of Article 512 above
nenticened. 7The same position is tekon with reference to
the vault door, Yenitian blinds and Neon sign,

*please advise vhether or not these marble fixtures, this
vault door, blinds and sign are ‘fixtures' within the pur-
view of Article 512, or whether they tonstitute a part :
of the banking house within the meaning of that Statute,®

Your inguiry is incapable of a definite or final
angwer ore way or the other, for the reasons heroinafter
statoed.

The term “fixtures®, in legal contemplation,
ordinarily means those articles or things that are par-
ranantly attached to the land, with the intantion that
they should become a part thereof. UObvieusly, the word
is not uged in this sense in the bank statute, but rather
it is used in the sense of personal property commonly
known as "trade fixtures®, These trade fixtures may,
and in most instances do, consist of articlaes capable
of parmanent attacbment to the land, but on the other
hand, they are likewlse equally eapabla of use as per-
sonal propoerty, with ne intention whatever of perman-
aently attaching them to the realty.

The patter is not datermined by any rule of
physical or structural attachment of the fixture to the
land, such physical attachment, and tha extent end nature
thereof, are merely circumstanses tending (o evidence the
real intention of the person or psrgous owning the build-
ing and the fixtures. Each and every article mentioned .
by you may, present the proper intention, becoms and be a
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part of the building, and therefore a part of the land.
On the other hand, each and every article mentioned by
you, present such an intention, may become and be trade
fixtures -- personal property -- and not a part of the
building in which they are located, and to which they
may even be to some oxtent physically attached.

Ags sarly as Hutchins v. kasterson, 46 Tex.
661 (1877) our Buprems Court saldt

*It is said, the wolght of the modern
authorities aestablish the doctrine that the
true criterion for deternining whether a
chattsl has become an immovable fixture, con-
sists in the united application of the fol-
lowing tests:

*18t, Has there boen a real or con-
structive annexation of the article in ques-
tion to the rcealty?

®23d, ¥as there a fitness or adaptation
of such article to the uses or purposes of
the realty with which it is connectedt

®33i. Whether or not it was the inten-

tion of the party making the annexzation that
the chattel should become a permanent acces-
sion to the freekoldy - this intention heing
inferable from the nature of the article,
the relation and situation of the parties
interested, the policy of the law in respect
thereto, the mode cf annexation, and purpose
or use for which the annexation is made.

*ind of these three tests, preeminence
is to be given te the question of intention
to make the artiocle a permanent accession
to the freehold, while the athers are chief-
ly of value as evidence as to this intention.
(Ewell on Fixtures, 21, 22.)"

In Moody v. Alken, 5O Tex. 45 (1878) a banker's
safe was involved, and while the safe itself was not secured
to the building, it was, however, enclosed within the walls
of a vault in suek way as it could not de removed without
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deatroying the walls in part, and was thus effeotually
made fast in the building. In that case the Supreme
Court saldt

"More recent decisions have, howaver,
to some extent, brought order ocut of this
confusion, and have established for our
guidance certain rules founded on reason
and custom. These make the true test of
a removable fixture at least toc depond not
so much on the pere fact of %a ligature, a
bolt, or a screw'! as upon constructive an-
nexation, the intention of the party in mak-
ing the same, and the relation which the
article bears to the uses of the freehoid."

The court further addsg

*Under the authority of the case of

Eutehing ve. kasterson and others cited

above, the intention of the parties be-

comas a controlling element in the detor-

mination of the question whether a par~

ticular annexation has or has not agsumed

the character of a fixture®, and affirmed the judgment
of thoe trial court, holding the safe to be personalty and
not a part of the realty.

In the case of Inge v. First State Bank of Denton,
57 8. W. (2) 217, involving a time-lock doer to a vault
used by a bank, Justioce Lattimore said:

*The obligation of the appellee by
its lease was to return the building
tas it now is.,! We are thus relegated .
to the rules in Hutchins v. kastersgon,
46 Tex. 584, 26 Am. Rep, 266. The rules
therein set out, when read in the light
of Moody vs. Aiken, 30 Tex. 85, make it
plain that our rule of public policy and
in favor of trade amli to encourage indus-
try encourages the tanant to install
trade fixtures which, if erected for a
pere temporary purpoge and without any
intention on the part of the tenant that
same become & part of the realty, and if
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not 80 attached as to become a part thereof,
pay ba removed. It is the intention which
is the important factor; hence the evidence
of tho bank officials that appellee did not
intend for the articles to become a part of
ths realty. 7This testimony was admissible,
but it was not cxclugive; 'the intention be-
ing inferable frou the nature of tha article,
the situation of the parties interested, the
mode of annexation, the ¢ircumstances which
require the lnstallation and the use to he
made thereof ,®

The court then helds

"The time lock door and the bank cages
and windows are trade fixtures, and as such
the tepant is entitled to remove them. It
is ¢f no importance that the closet door
(held to be roalty) matches in appearance
the cages, but it is of importance that the
tims lock door is especially a bank vault
doer. The one Goor is not g trade fixture,
the other is,.®

See als0i Dallas Joimnt Stock Land Bank v. Len-
caster, 106G 85» ¥. (2) 10283 Clark v. Clark, 107 S. ¥. (2)
421.

Thuese cuases are cited and quoted for the purpose
of emphasiziug the fact that the matter of classification
of the fixture is largely if not altogether one of inten-
tion. By ®intontion® we mean, of course, the intantion of
the party putting in or installing the fixture.

From ¥hat we have sald, it follows that if the
bank in questlion in construacting ite building placed or in-
stalled its marble fixtures, Cages, vault door, VYemetlan
blinds and Neon sign, iuntending at the time that thesge
thinzs should be a permanent part of the bullding, thoy
would be such in law. This presents a question of fact
which you ara authorized to determine from the ovidonce before
you. I1n this connection, we will say that such fact quos-
tion should bds doterpined from all the facts and circun-
gtances surrocunding the situation, and not alone Ly the
pere mresent statewent of the Board mewbers who censtruct-
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od the building. The fact that the bank has carried
on its books the banking house at & value to include
the cost of these fixtures, is a cogent clroumstance
supporting the prasent contention ef the hank with
referonca to the charactar of the fixtures, or in
other wards, wilth respect to tho intention of the
bank at the time the building was constructed and
the fixtures installoed.

Under date of January 8, 1934, the writer of
this opinion, then counsel to the Banking Commissioner,
aivised your Department with respect te thae status of a
bank vault door as a real fixture or trade fixture, a
copy of which opinion ig before us, ani a ¢copy of which
you may have if the original is not available to you at
this time. .

Trusting that wvhat we have gaid will be a suf-
ficient answer to your inquiry, we are
Very truly yours
ATTORNIY GENERAL OF TEXAS

Ocin ’é ar
Agsistant
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